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Damages — Mitigation — Benefit Received From Thibd Parties. — In an action 
to recover damages for personal injuries, the trial court refused to allow the 
defendant to show, in mitigation of damages, that the plaintiff's medical expenses 
had been paid by his employer, and that the plaintiff was insured against loss 
from the payment of hospital bills. Held, that there was no error. Roth v. 
Chatlos (1922) 97 Conn. 282, 116 Atl. 332. 

Where the plaintiff has had to undergo the expense of nursing and medical 
attendance, it is well settled that he can recover the reasonable value of such 
service from the defendant. Vicksburg & Meridian Ry. v. Putnam (1886) 118 
U. S. 545, 7 Sup. Ct. 1. But there is a decided difference of opinion on the 
question of whether there can be any recovery when the plaintiff has not been 
obliged to pay for these services. Thus, if the plaintiff has been attended by 
members of his household without compensation, some jurisdictions make no 
allowance therefor in damages, the theory being that he has suffered no damage 
and therefore has no basis for a claim against the defendant. Gibney v. St. Louis 
Transit Co. (1907) 204 Mo. 704, 103 S. W. 43; Goodhart v. Pennsylvania Ry. 
(1896) 177 Pa. 1, 35 Atl. 191. Other courts, however, following what seems to 
be a better rule, permit a recovery ; they refuse to allow the defendant, a wrong- 
doer, to be benefited by the generosity of members of the plaintiff's household. 
Varnham v. The City of Council Bluffs (1879) 52 Iowa, 698, 3 N. W. 792. The 
same rule should apply when a third person, in a spirit of benevolence, has borne 
this expense for the injured party. Denver & R. G. Ry. v. Lorentzen (1897, 
C. C. A. 8th) 79 Fed. 291 ; contra, Peppercorn v. The City of Black River Falls 
(1894) 89 Wis. 38, 61 N. W. 79. Where the plaintiff had previously insured 
himself against the consequences of a future accident the defendant should not 
be entitled to have the insurance considered in mitigation of damages. The 
insurance "came to the plaintiff from a collateral source, wholly independent of 
the defendant, and which as to him was res inter alios acta." Regan v. New 
York & N. E. Ry. (1891) 60 Conn. 124, 22 Atl. 503. Apparently the existing 
conflict in the authorities is due to the failure on the part of some courts to 
recognize the fact that the defendant is under a duty to furnish the plaintiff with 
such medical service as is necessary to effect a cure; and that the defendant has 
no interest whatever in any sum that the plaintiff may receive from some third 
person. See 1 Sedgwick, Damages (9th ed. 1912) sec. 67; 67 L. R. A. 87, note. 

Gifts — Bank Accounts — Evidence Necessary to Indicate Donative Inten- 
tion. — Miss Fell, a depositor in the defendant bank, caused her account to be 
changed from her own name to "Fell or Jordan, pay either or survivor." Miss 
Fell died, and Jordan, claiming as donee, sued through the bank to recover the 
balance of the account. Held, that the plaintiff could not recover. Maine Sav- 
ings Bank v. Welch (1921, Me.) 115 Atl. 545. 

The question of what constitutes sufficient evidence of an intention to make 
a gift of a bank account has been the cause of considerable confusion. By the 
weight of authority the fact that the deposit is in form in the name of the donor 
and the alleged donee raises no presumption of a donative intention. Barstow v. 
Tetlow (1916) 115 Me. 96, 97 Atl. 829; Colmary v. Fanning (1915) 124 Md. 548, 
92 Atl. 1045; contra, Blick v. Cockins (1916) 252 Pa. 56, 97 Atl. 125. The reason 
usually advanced is that the transfer should be considered as having been made 
merely for the convenience of the donor unless another purpose is clearly indi- 
cated. Hayes v. Claessens (1919) 189 App. Div. 449, 179 N. Y. Supp. 153. The 
courts are almost evenly divided on the question of whether a donative intention 
may be indicated without a delivery of the bank book. Apparently the better 
view is that it may. Marston v. Industrial Trust Co. (1919, R. I.) 107 Atl. 88; 
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Kennedy v. McMurray (1915) 169 Calif. 287, 146 Pac. 647; contra, Matthias v. 
Fowler (1915) 124 Md. 655, 93 Atl. 298. As suggested by the cases adopting this 
view, the argument that the donor, by retaining the bank book, may withdraw 
the money and thus nullify the gift seems untenable, since, if there has in fact 
been a valid gift, the donee would have the same power. Industrial Co. v. 
Scanlon (1904) 26 R. I. 228, 58 Atl. 786. Another view is that the depositor, by 
thus changing the form of the account has, upon the theory of a novation, made 
a new contract with the bank whereby the donor and donee become joint tenants 
and the bank undertakes to pay either. Deal's Adm'r. v. Merchants' Savings Bank 
(1917) 120 Va. 297, 91 S. E. 135; Chippendale v. North Adams Savings Bank 
(1916) 222 Mass. 499, in N. E. 371. If the parties have agreed in writing as 
to the conditions upon which the bank is to hold the money, it is easy to ascertain 
whether there has been a gift. Chippendale v. North Adams Savings Bank, supra. 
The confusion in the decisions seems to result from a failure to distinguish 
between acts necessary to constitute a delivery under the technical requirements 
of gifts inter vivos, and acts indicative of a donative intention. In many states 
statutes provide that if a deposit is made in form payable to "either or survivor," 
there is a presumption of a joint tenancy. Conn. Gen. Sts. 1918, ch. 204, sec. 3999 ; 
N. Y. Laws, 1914, ch. 369, sec. 249; Matter of Delmore (1916) 174 App. Div. 99, 
160 N. Y. Supp. 62. This result seems desirable. The instant case seems sound, 
inasmuch as the evidence indicated an attempt to make a testamentary disposition 
and not a gift. McCullough v. Forrest (1914) 84 N. J. Eq. 101, 92 Atl. 595. 

Infants — Contracts — Repudiation of Contract Beneficial to Infant. — 
By misconduct an infant apprentice forced his master to discharge him and then 
sued to recover damages for wrongful dismissal. The lower court found that the 
apprentice, by his misconduct, had repudiated the contract, and that the master 
had accepted the repudiation. Held, that if the repudiation was not for the benefit 
of the infant, judgment should be for the plaintiff. Waterman v. Fryer (1921, 
K. B.) 38 L. T. R. 87. 

It is settled in England that an infant is bound by a contract for service if, as 
a whole, it is beneficial to him. King v. Inhabitants (1824, K. B.) 3 Barn. & Cress. 
484; Bromley v. Smith [1909] 2 K. B. 235; see De Francesco v. Barnum (1890) 
L. R. 45 Ch. Div. 430. The American rule is that infants are bound in quasi- 
contract for necessaries; specific contracts are voidable. See (1915) 24 Yale 
Law Journal, 344; 1 Williston, Contracts (1920) sec. 240; Anson, Contract 
(Corbin's ed. 1919) 171, note 1. From the rule that an infant is bound by a ser- 
vice contract beneficial to him, the English courts have arrived at the conclusion 
that he cannot repudiate such a contract unless the repudiation is for his benefit. 
King v. Inhabitants, supra. Upon the formation of the contract of apprenticeship, 
the infant incurred the duty to serve and obtained the right to be taught, the 
master obtaining the correlative right to service and incurring the duty to teach. 
The master may enforce his rights against the infant. Gadd v. Thompson [1911] 
1 K. B. 304; see also Clements v. London N. W. Ry. [1894] 2 Q. B. 482, 491. 
The reason for holding an infant bound by a beneficial contract of service is 
the desirability that he be employed. Had he the power to destroy his duty 
by disaffirmance, masters would not employ him as an apprentice. Clements v. 
London N. W. Ry. [1894] 2 Q. B. 482, 495; Coke, Littleton, *i72a. But this does 
not apply to repudiation or rescission. There the infant yields the right and is 
relieved of the duty. The master being willing, there seems to be no reason why 
the infant may not, by agreement, surrender the right. He may lose it by leaving 
the master. Hughes v. Humphryes (1827, K. B.) 6 Barn. & Cress. 680. He may 
forfeit it by criminal conduct. Learoyd v. Brook [1891] 1 Q. B. 431. The instant 
case, holding a benefit essential to an infant's repudiation, represents an unneces- 



